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RESPONDENT'S BRIEF

Issue
Has O'Neal failed to establish that the district court abused its discretion by imposing and
ordering into execution a unified sentence of 12 years, with six years fixed, upon his guilty plea
to voluntary manslaughter?

O'Neal Has Failed To Establish That The District Court Abused Its Sentencing Discretion
O’Neal became angry with his son-in-law, Steven Lawrence, after he learned that Steven
had pushed Stacie (O’Neal’s daughter/Steven’s wife), causing her to fall into the snow. (R.,
p.10.) O’Neal “went over to Steven and Stacie’s house to ‘kick Steven’s ass,’” placing his “.38
special pistol” in his coat pocket because “he knew that Steven also always carried a gun so he
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wasn’t going to take any chances.” (R., p.10.) O’Neal barged into his son-in-law’s home
“without knocking,” asked his 14-year-old grandson where Steven was, and then proceeded
upstairs to where Steven had barricaded himself in a bedroom, with the door locked and a
“recliner like couch” pushed up against it from the inside. (R., pp.10-12; PSI, p.108. 1) Unable
to gain entry, O’Neal “started yelling at Steven to come out of the bedroom so that he could kick
his ass,” and Steven “told him more than one time to get out of his house.” (R., p.10; PSI, p.99.)
O’Neal began attempting to force his way into the bedroom, telling Steven that “as soon as he
got in there he was going to kick his ass.” (PSI, p.90.) O’Neal “pushed and banged against” the
door until he broke the hinges off the door frame, then continued shoving against the door until
he was able to move the recliner enough to gain entry by “go[ing] in sideways.” (PSI, pp.90, 93,
116.) O’Neal’s “hand was already on his gun” as he “lunged in” to the room, purportedly saw
Steven “holding something up … like he had a gun,” and then “brought [his own] gun up” until
it was pointed at Steven’s chest, and shot him. (PSI, pp.90, 93, 97; R., p.11.) Steven fell on the
bed, but subsequently got up and went downstairs, directing O’Neal to call 911. (R., p.11.) As
the two were coming down the stairs, Steven’s 14-year-old son heard O’Neal “say to his dad that
he didn’t mean to do that and that he had just lost his temper.” (R., p.12.)
Paramedics responded and transported Steven to the hospital, where he was pronounced
dead “due to the gunshot wound.” (R., pp.9-10.) It was later determined that Steven “had his
left arm up and across his chest and his hand in front of his vision” in what appeared to be “a
defensive way” when he “was shot with one round that entered at the rear of [his left] forearm,
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PSI page numbers correspond with the page numbers of the electronic file “Docket 45172
Jimmie O Neal Appeal Confidential Exhibits.pdf.”
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exited near the inside of the elbow, then continued into the upper left chest area.” (PSI, pp.97,
107-08, 117.)
The state charged O’Neal with first degree murder, with a deadly weapon enhancement,
and burglary. (R., pp.44-46.) Pursuant to a plea agreement, O'Neal entered an Alford 2 plea to an
amended charge of voluntary manslaughter and the state dismissed the burglary charge and the
enhancement and agreed to recommend a unified sentence of 10 years, with three years fixed.
(R., pp.47-50.) The district court imposed a unified sentence of 12 years, with six years fixed.
(R., pp.57-61.) O'Neal filed a notice of appeal timely from the judgment of conviction. (R.,
pp.70-73.)
O'Neal asserts his sentence is excessive, and that the district court abused its discretion by
declining to place him on probation or to retain jurisdiction, in light of his “lack of any prior
crimes, his age, and his serious heart condition.” (Appellant’s brief, p.4.) The record supports
the sentence imposed.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant's probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
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North Carolina v. Alford, 400 U.S. 25 (1970).
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to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
A trial court's decision regarding whether imprisonment or probation is appropriate is
within its discretion. State v. Reber, 138 Idaho 275, 278, 61 P.3d 632, 635 (Ct. App. 2002)
(citations omitted); I.C. § 19-2601(4). A decision to deny probation will not be deemed an abuse
of discretion if it is consistent with the criteria articulated in I.C. § 19-2521. Id. (citing State v.
Toohill, 103 Idaho 565, 567, 650 P.2d 707, 709 (Ct. App. 1982)). Likewise, the decision
whether to retain jurisdiction is a matter within the sound discretion of the district court and will
not be overturned on appeal absent an abuse of that discretion. State v. Lee, 117 Idaho 203, 20506, 786 P.2d 594, 596-97 (Ct. App. 1990). Probation is the ultimate goal of retained jurisdiction.
State v. Jones, 141 Idaho 673, 677, 115 P.3d 764, 768 (Ct. App. 2005). There can be no abuse of
discretion if the district court has sufficient evidence before it to conclude that the defendant is
not a suitable candidate for probation. Id.
Pursuant to I.C. § 19-2521(1):
The court shall deal with a person who has been convicted of a crime
without imposing sentence of imprisonment unless, having regard to the nature
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and circumstances of the crime and the history, character and condition of the
defendant, it is of the opinion that imprisonment is appropriate for protection of
the public because:
(a) There is undue risk that during the period of a suspended sentence or
probation the defendant will commit another crime; or
(b) The defendant is in need of correctional treatment that can be
provided most effectively by his commitment to an institution; or
(c) A lesser sentence will depreciate the seriousness of the defendant's
crime; or
(d) Imprisonment will provide appropriate punishment and deterrent to
the defendant; or
(e) Imprisonment will provide an appropriate deterrent for other persons
in the community; or
(f) The defendant is a multiple offender or professional criminal.
I.C. § 19-2521(1).
The maximum prison sentence for voluntary manslaughter is 15 years. I.C. § 18-4007(1).
The district court imposed a unified sentence of 12 years, with six years fixed, which falls well
within the statutory guidelines. (R., pp.57-61.) On appeal, O’Neal contends that his sentence is
excessive in light of his age, health issues, family, purported remorse, and lack of a prior
criminal record. (Appellant’s brief, pp.4-7.) However, the district court specifically articulated
its consideration of all of these factors (see
- - 5/2/17 Tr., p.74, L.23 – p.75, L.12; p.76, Ls.2-4; p.79,
L.22; p.80, Ls.8-15), and nevertheless reasonably determined that probation was inappropriate
and that the execution of a unified sentence of 12 years, with six years fixed, was necessary to
satisfy the goals of sentencing, stating, “I think a lesser sentence would depreciate the
seriousness of the offense. I think it sends a poor message to the community to have a lesser
sentence, and, at the same time, it takes into account those mitigating factors that we just
discussed” (5/2/17 Tr., p.80, Ls.8-16; p.81, Ls.5-14).
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At sentencing, the state addressed the egregiousness of the offense, O'Neal’s
minimization of his criminal conduct, the irreparable harm done to the victim and the victim’s
family, and the need for retribution. (5/2/17 Tr., p.41, L.19 – p.50, L.14 (Appendix A).) The
district court subsequently articulated the correct legal standards applicable to its decision and
also set forth its reasons for imposing O'Neal’s sentence and declining to place O’Neal on
probation or to retain jurisdiction. (5/2/17 Tr., p.74, L.3 – p.81, L.14 (Appendix B).) The state
submits that O'Neal has failed to establish an abuse of discretion, for reasons more fully set forth
in the attached excerpts of the sentencing hearing transcript, which the state adopts as its
argument on appeal. (Appendices A and B.)

Conclusion
The state respectfully requests this Court to affirm O'Neal’s conviction and sentence.

DATED this 29th day of December, 2017.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 29th day of December, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
KIMBERLY A. COSTER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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APPENDIX A

1
0. So your reaction to having a gun pulled
2 on you is to pull a gun?
3

4
5

1 his ass?
2

A.

I wasn't going to get killed either.

3

Q. Okay. Are you aware that the abuse

Q. So you were separated between a door;

4

A.

correct --

5

6

A. Yes.

6

7

Q.

7

8
9
10
11

-- when you pulled your gun? Okay. You

said that you had -- this is the first time you were
able to confront Steven; is that correct?
A. Yes.
Q . So -- and that was because Steven was

12 barricaded in his room?
13
A. Yes.
14
Q. Why would Steven barricade himself in his

15 room?
16
A. I have no idea. I don't know why he
17 would be afraid of me.
18
Q. Okay. But you admit that you were tired
19 of him calling your daughter a whore?
20
A. Yes.
21
Q. Tired of her {sic} calling a slut?
A. Yes.
22
23
Q . You've had enough?
24
A. Yes.
25
Q. You were leaving your house to go kick

8
9

Yes, sir.

between Stacie and Steven was mutual?

A.
Q.
A.
Q.

No.
Did Stacie ever tell you that?

No.
Okay. And you don't remember pulling the

trigger?

10
A. No, sir, I don't.
11
MR. PEMBER: Nothing further.
12
THE COURT: Bring up anything?
13
MR. GALBO: No.
14
THE COURT: Okay. You may be seated.
MR. CALBO: Judge, that's all we have. Thank
15
16 you.
17
THE COURT: Okay. Then I'll hear the State's
18 comments and recommendations.
19
MR. PEMBER: Thank you, Your Honor.
20 Mr. O'Neal doesn't remember pulling the trigger.
21 What does he remember? Through his own statements,
22 he remembers hearing about his daughter being pushed
23 into the snow. He remembers getting up off the
24 couch in his own home. He remembers saying that
25 this was the last straw. He remembers, although
41
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1 that seems to have changed today, switching the gun

1 thought was Steve's right side or, in an alternate

from his belt to his coat. He could have just left
the gun at the house. Through his own testimony, he
said that he took a gun with him because he knew
Steven would be carrying a gun.
He remembers getting into his car. He
remembers driving to Steven's house which is a block
and a half away. He remembers parking in the
driveway. He remembers entering Steven's house
10 without permission, talking to his grandson, finding

2 version of his story, tripping and raising the gun.
3 He remembers the gun going off. He remembers Steve
4 falling onto the bed. He remembers Steve bursting
5 past him downstairs. He remembers Steve bleeding
6 profusely, and he remembers sending Steve's son to
7 go get Stacie, Steven's wife, and he remembers
8 calling 911.
He remembers everything except pulling
9
10 the trigger. But, actually, he does remember

11
12
13
14
15
16

11 pulling the trigger, depending on what story he's
12 telling at the time. He said, through his own

2
3
4
5
6
7
8
9

out where Steven was, going up the stairs, yelling
at Steven that he was going to kick his ass, telling
Steven that this was the last straw, hammering the
door with his shoulder because it was barricaded.
He remembers his hand on his gun. He
remembers going through the door with gun in hand.

17 He remembers raising the gun. He remembers seeing
18 Steven with a Taurus 9 millimeter that Steven had
19 pawned a couple of months earlier. He remembers
20 Steven raised that imaginary gun. He remembers
21 seeing Steven, who had the gun in his hand, holding
22 the gun gangster style, sideways. He remembers
23 fearing for his life because a gun was pointed at
24 him.
He remembers aiming the gun to what he
25

13 statements, "I tripped a little bit, and the gun
14 went off," he told Detective Smith. He also
15 mentioned in the same interview that he raised the
16 gun towards Steven because he didn't like a gun
17 being pointed at him. In the same interview he
18 said, "I saw a gun today, and I wasn't taking no
19 chances." In that still same interview, "I got more
20 pissed off because he was calling her a whore every
21 day. I was just pissed off."
22
He admits that he has a lot of firearms
23 training. He admits that he was just mad enough, he
24 wanted to kick his ass. He admits, "I was just
25 pissed off, and I wasn't waiting for the cops or
43
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

nothing." According to the statement of Steve's
son, Mr. O'Neal said he didn't mean to do it. He
just lost his temper.
91 1 call. Mr. O'Neal says, "I was the
one who shot him. Goddammit, Steve, I lost my
temper." On scene he says, "I pulled my gun. I
went through the door and tripped and pulled the
trigger." Now, I asked myself, what does a normal
person do when they have a gun pulled on them?
A lso, says he thought he aimed to the right of
Steve. So he had time to aim while falling but
didn't remember pulling the trigger? Later in the
interview he says he doesn't even know if he aimed
it.
So why tell the Court all this? To show
you this was no unhappy accident, as Mr. O'Neal
would let you believe through his testimony. This
was not self-defense. This was rage. This was
passion . In his own words to 911, "Goddammit,
Steve, I lost my temper."
Upon hearing his daughter being pushed in
the snow, Mr. O'Neal stood up, moved his gun from
his belt to his pocket because, in his own words, "I
was pissed off, and I'm not waiting for the cops. I
was just mad enough to go over there and kick his

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

But rather than retreating as a normal
person might, and Mr. O'Neal has admitted he has
done in the past, he decided to enter a gunfight.
He drew his weapon, entered the room where Steven
was hiding, and, by his own statement, raised and
aimed the gun.
Here's where his story gets iffy. While
tripping and raising the gun, Mr. O'Neal either
aimed or didn't aim his weapon at Steven, depending
on the version told by Mr. O'Neal, but he must have
aimed it since he states that he believed he aimed
to Steven's right side.
Mr. O'Neal states himself that he has
plenty of firearms training. Every first day
trainee is taught you don't put your finger on the
trigger unless you intend to fire it. So according
to Mr. O'Neal's own story, he raised his weapon. He
aimed the weapon. His finger must have been on the
trigger, because he tripped, and he shot Steven
Lawrence.
The gun Mr. O'Neal said was pointed at
him, as I stated, was pawned a couple of months
earlier. I will note that there was a gun found on
Steven after he had been pronounced dead. It was
found in his right pants pocket. And before the

1 ass."
2
Armed, he went to the house of a man he
3 assumed was armed. Entering the house without
4 permission, w ith the Intent of kicking his ass, he
5 rushed upstairs and began screaming at Steven who,
6 for some reason, had barricaded himself in his room.
7 Why would someone barricade themselves in their
8 room? The only reason imaginable is that of fear of
9 bodily harm.
10
So Steven, in his own home, asks
11 Mr. O'Neal to leave on several occasions. When
12 Mr. O'Neal couldn't gain access to the room, that
13 didn't stop Mr. O'Neal. In his words, he kept
14 bumping it with his shoulder until it opened. The
15 truth of the matter is Mr. O'Neal broke the knob,
16 knocked the door off the hinges, pushed the chair
17 blocking the door inward all while getting madder
18 and madder.
19
When he opens the door, he claims he saw
20 Steven holding a 9 millimeter, a black Taurus 9
21 millimeter that Mr. O'Neal had purchased for him.
22 Mr. O'Neal goes on to say that he saw him holding
23 that 9 millimeter gangster style. That 9 millimeter
24 had been pawned 2 months prior. It was nowhere in
25 the room.
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defense can point to this gun as the one Mr. O'Neal
saw, let me point out a few factors. The gun was
silver, not black. The gun model was a P25 handgun.
It's about 4 inches long. It could easily be held
in the palm without being seen. In fact, the hard
part would be to hold it so that it is being seen.
Two handed gangster style, you would not see that
gun.
This is not the gun Mr. O'Neal claims to
have seen. In fact, it's highly unlikely that this
gun was anywhere other than Steven's pocket during
this whole incident. It would be preposterous to
think that Mr. O'Neal could mistake these two guns.
It would even be more preposterous to believe that
Steven pointed a gun at Mr. O'Neal, got mortally
wounded by Mr. O'Neal's bullet, and then had the
wherewithal to put it back in his pocket while he
was falling onto the bed. So Mr. O'Neal shot
Steven. He says Steven was pointing a gun at him
gangster style. This is obviously not the case.
Steven was right handed, holding a gun like this.
Mr. O'Neal said that he was tripping.
Steven was hit in the left elbow. It came out of
his upper arm and entered his right lung. If he is
standing like this, pointing towards Mr. O'Neal, how
47
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1 does that happen? Mr. O'Neal's story does not match
2 up with the facts. A right-handed man trained in
3 firearms holding a pistol sideways? Anyone can tell
4 you this is not an effective shooting style, and,
5 certainly, you don't have your nondominant arm
6 forward.
7
What more likely happened is that Steve
8 was standing in a defensive position after hearing
9 and watching his father-in-law in a fit of rage
10 burst down the door that he had barricaded.
11 Mr. O'Neal brought the gun, broke in the door,
12 raised the gun, shot the gun in a fit of passion,
13 and a man is dead based on those decisions. In his
14 self-stated admission, he said that this was the
15 final straw and that he was going to kick Steven's
16 ass. How likely is it that that anger and
17 frustration only grew to rage as Mr. O'Neal
18 continued to try and push in the door?
19
As the Court is well aware, the
20 objectives of criminal punishment are protection to
21 society, deterrence to the individual and general
22 public, possibility of rehabilitation, and
23 punishment for wrongdoing. ne factors to consider
24 are prior convictions. As we've testified today,
25 Mr. O'Neal has none. As the PSI tells us, his risk

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
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20
21
22
23
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for recidivism is low, and his health is bad. We
know that.
Mr. O'Neal will likely point out that he
has never been in trouble with the law before, is in
poor health, and is of low risk to re-offend. In
making the offer, the State has considered all of
these factors and feels that the offer is
appropriate under the circumstances and that the
factors we need to focus on is punishment for
wrongdoing.
Mr. O'Neal will no doubt ask for leniency
from the Court. But, again, the State would point
out, no leniency was shown to Steven. No leniency
was shown to the four children who will not have
Steve in their lives as their father and stepfather.
No leniency was shown to Steven's wife who will have
to live the rest of her life knowing that her father
killed her husband.
Is Mr. O'Neal a monster? No. Did he
plot an elaborate murder? No. Does he regret what
happened? I would think yes. I would think he
would regret it every day for the rest of his life.
Did he act out of rage and passion? Yes. And
because of that, children, grandchildren, wives, and
mothers will suffer for the rest of their lives.
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In fact, we feel that the offer from the
State is rather lenient based on the facts set forth
above and compared to other sentences imposed in
similar crimes. Consideration has been made for all
those factors, and we would ask this Court impose a
10-year unified sentence with 3 years fixed and
according to the recommendations of the PSI.
Restitution has been stipulated to. A
fine was not discussed with the defense, and we
would leave that in the Court's discretion, but we
ask that any fine imposed go to Steven's children
and stepchildren. Their father is dead because of
the actions of their grandfather. While nothing can
make them whole again, perhaps that will help.
THE COURT: Thank you, Mr. Pember.
MS. DEPEW: Judge, I will be making the
argument, but could I have a 5-minute recess?
THE COURT: Certainly. We'll be in recess for
5 minutes.
(Recess.)
THE COURT: Ms. DePew, you may proceed.
MS. DEPEW: Thank you, Your Honor, and thank
you for the recess.
Judge, I would be the first to admit when
I started this job, I got great advice from a lot of

1
2
3
4
5
6
7
a
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10
11
12
13
14
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16
17
18
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mentors that, unfortunately, I didn't take. I got
taught and told -- I guess not taught, because I
didn't learn -- early on "Don't get too attached.
Don't get to know your clients too well, because
you'll take it home with you ." I don't know how to
do that, Judge, particularly in a case of this
nature with a man like Mr. O'Neal and his family. I
got to know Mr. O'Neal and his family quite well
through the duration of this case.
I want to preface my argument as I start
down that road with nothing that I intend to say
here today is meant to depreciate the serious nature
of why we're here. This is, without a doubt, an
incredibly serious case. This is, without a doubt,
the most serious case. A life was lost.
However, I also believe that people are
more than the worst thing they've ever done, and
people are more than what shows up in police reports
and presentence investigations. People are more
than what appears on paper, and Jimmie O'Neal is tar
more than what appears on the papers before this
Court, and he's far more than the worst thing he's
ever done, and that worst thing is why he's here
today, Judge.
On December 28th, 2016, the course of
51
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1
2
3
4
5
6
7

would not disappear for his wife.
Second alternative, Judge, I ask this
Court to consider a rider. If as the Court deems
from the facts of this case that anger and passion
were an issue, a conflict resolution rider would be
a significant period of incarceration as well as
treatment.

As a third alternative, Judge, I would
9 ask this Court to consider a period of incarceration
10 of 6 months fixed with whatever tail this Court
8

11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

1
2
3
4
5
6
7

jail. I just wanted him to confront me, and I don't
know why he didn't. He was probably tougher than I
am.
And I have no idea why he would barricade
himself in there against me. And as I stood at the
door yelling at him, I told him I wanted to kick his
ass. I told him this had to stop. My daughter is

better than that. But it has affected all our
9 lives, and I just have the worst feeling that I've
10 lost my daughter and that I've possibly lost my
8

11
12
13
14
15
THE DEFENDANT: I'm ashamed of having to put 16
my family through this. I'm ashamed to put Vicky
17
through this. I know she's had a great loss, and I
18
haven't been able to talk to her. She's never going
19
to know exactly how I feel. No one is going to, but
20
I hope she knows that I love her. I still consider
21
her a fam ily member.
22
I loved Steven. It was just the -- it
23
was just the actions at the moment. I didn't want
24
Steven to go to jail. I didn't want me to go to
25
deems appropriate and allow Mr. O'Neal ready access
to the parole board.
THE COURT: Thank you.
Mr. O'Neal, do you have anything to say?
You have a right to address the Court.

grandchildren because of this.
I know I shouldn't have let my mad anger
get to the best of me. I probably should have -when I couldn't get the door open, I should have
probably just left, but, as you know, that didn't
happen.
Vicky, I'm really sorry.
MS. ZIMMERMAN: Don't say nothing to me.
THE DEFENDANT: It's just something that -- it
happened. I can't take it back.
MS. ZIMMERMAN: Sorry doesn't cut it.
THE DEFENDANT: But ii will affect me for the
rest of my life also. And I hope the Court would
let me get back to my life, maybe try to help my
grandchildren in any way I can, to help my daughter,

72

1
2
3
4
5
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if she wants it. And I hope one day they can

1
2
3
4
5
6
7

medical issues. I understand the impact that that's

forgive me.
THE COURT: Okay. Thank you. Well, for
purposes of sentencing, the Court considers the four
goals of sentencing: Protection of society,
rehabilitation, retribution, and deterrence
recog nizing, however, that protection of society is
8 the primary concern. The Court also considers the
9 factors set forth in Idaho Code section 19-2521 to
10 determine whether probation or some form of

going to have -- if you were incarcerated is going
to have on your wife, and I also understand that the
risk of you re-offending is somewhat low; however,
in my mind, that doesn't get you a
get-out-of-Jail-free card. I think in this case you
crossed a significant threshold, and I'm going to
8 talk about that.
9
Now getting back to what I thought was
10 somewhat odd. Here we're dealing with a man

11 incarceration is appropriate. In that regard, the
12 Court considers the character of the offender, the
13 nature of the underlying offense, as well as the

11 63 years old, does not have any prior criminal
12 record, and when defense counsel asks him, "What
13 would you have done differently?" you would have

defendant's prior record. The Court has revi ewed

14

15 the presentence investigation report, together with
16 all of its attachments. It also considers the

15
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14

17 exhibits that were entered into evidence by the

18 defense.
19

20
21
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23
24
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And before I get into this, I will make a
couple of statements that struck me as odd right out
of the gates. I see this case a little differently
than probably both counsel here, and I'll start a
little bit with mitigating facts. I understand that
you have no criminal record, no prior criminal
record. I also understand that you have significant

said -- your reply was, "When the door was
barricaded, I should have left." The answer I was
somewhat expecting is "I wouldn't have brought my
firearm with me under those circumstances."
You know, we heard from counsel that your
family -- and I'm going through the police reports
in here -- or through the PSI -- is involved in
firearms, and your counsel indicates that you know
safety and responsibility with a firearm. I
disagree. I would think at 63 years old and you
have a problem with how your son-in-law is treating
your daughter that you would have enough wisdom, at
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3
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7
8
9
10
11
12
13
14
15
16

that point, lo know how to handle it appropriately.
There's no doubt in my mind that you're
remorseful, but that's what voluntary manslaughter
is. That's acting in the heat of passion without
thinking. Now that you have time to reflect on it,
there's no doubt in my mind that you're remorseful.
Now getting to your version of the story
and where I have some concern. You also testified
today that you didn't intend lo take the gun there.
It was j ust there in your pocket. Well, there's a

significant difference what was -- as to some of the
statements that were made to police officers, and
I'm going lo get to that.
Let's assume for the sake of discussion
that your position is true. I understand your
position is you didn't intend to shoot Mr. Lawrence
17 and that the gun accidentally went off, and you
18 don't remember pulling the trigger. Let's assume

19
20
21
22
23
24
25

that's true. But, in my mind, your actions go well
beyond claiming the gun -- that the gun went off was
an accident or negligent. At a minimum, your
actions were reckless to the point that the ultimate
result of what happened should not have come as a
surprise.
The chain of events were set in motion

1
2
3
4
5

words again -- committing an act of violence. You
bring your gun. Not because it happened to be in -not just because it happened to be in your pocket.
You bring your gun because you know Mr. Lawrence
always carried a gun, and you didn't want to take
any chances. Your words to the officer, not mine.

1
2
3
4
5

once you gel upset, decide to go over to your

son-in-law's house to kick his ass, and you bring
your gun -- and this is in the report -- because you
knew he also had a gun. Those are your words out of
the report, not mine. What that says to me is that
6 you were intent on going over to his house and
7 committing an act of violence even if it included
8 having a shootout. An d I'm going to gel lo more
9 references to this in a minute.
10
You also acknowledge that when you get
11 angry, you apparently lose your head. At one point,
12 you tell the officer that in the heat of the moment,
13 you don't remember pulling the trigger. You told

7

8
9
10
11
12
13
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15
16

15
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jujitsu, but that you didn't care, because when you
are mad, you don't care about things like that, and
you're going to try to kick his ass no matter what.
You also told -- apparently told Mr. Lawrence, per
what was related by your grandson, that you didn't
mean to do it. You just lost your temper.
So I see the events like this: You're
extremely upset at your son-in-law at the way he's
been treating your daughter, and this is the last
straw. Your words, not mine. You go over to his
house with the intent of kicking his ass -- your

17

18
19
20
21
22
23
24
25
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That indicates to me that you were fu lly prepared to
engage in a shootout.
There's another reference in there from
the officer where, "I asked Mr. O'Neal if he grabbed
the 38 Special when he left the house because he
knew that Steve had pistols?" and he said, yes, he
carried -- you carried it to protect yourself . So
-- and then you have your gun, you enter the man's
house without knocking or being invited with the
intent of kicking his ass, and you have your gun.
You proceed with your intentions, despite your
grandson being in the house and, apparently, other
children as well were in the house.
THE DEFENDANT: No, there wasn't.
THE COURT: There wasn't? Okay. Well, your
grandson was, and there was a police report in
there -THE DEFENDANT: That he was.
THE COURT: Okay. You go upstairs where

:,-

14 the officer that Mr. Lawrence knew Brazilian
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Mr. Lawrence has the door locked and barricaded.
You have a heated exchange of words, and he asks you
to leave several times, leave his house. You ignore
him and proceed to break into the room with your
hand on the gun. Whether you drew it at that time
or not, I don't know.
I can only assume that Mr. Lawrence was
concerned that you would be armed because, as you
stated, you always carried a gun. So it should come
-- if he did, in fact, have a gun -- and I
understand there's uncertainty there whether or not
there was, in fact, a gun, but it should have come
as no surprise to you if there was, in fact, a gun
drawn, because, like you said, you knew he had guns.
That's why you brought your gun over there.
So we get down to the point where
Mr. Lawrence ultimately gets shot, and you say you
didn't mean to shoot, that it was an accident. But,
clearly, you were prepared to shoot it out with him
when you entered the house. You know, I reject the
argument that you didn't go over there to do harm.
I mean, you're a 63-year-old man. Steve Lawrence
knows jujitsu. We've heard about all your health
issues. I don't know what it was you were planning
on doing to him, but, clearly, I think the gun was a
79
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1 significant component of it.
2
So, in my mind, whether you tripped and

1 three of them.
2
THE COURT: Well, to operate on behalf of

3 the gun went off when you had it drawn, or you
4 actually thought you saw a gun, or you did see a gun
5 and you fi red at him, I think, either way, your
6 behavior is so reckless that the consequences of
7 your actions should have come as no surprise.

3 Stacie's children.
4
MS. ZIMMERMAN: All right. Thank you.
5
THE COURT: And then I will impose a unified

8
9
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So I've thought about this case, and
taking into account the mitigating factors, your
age, your lack of prior criminal record, and your
health issues, I am taking that into fashioning my
sentence, but I will tell you, I think, based on the
threshold that you crossed, the egregiousness of the
offense, this is not an appropriate case for
probation. And I also think that the State's
recommendation is a little too light.
So here's what I'm going to do. To the
charge of voluntary manslaughter, I will impose the
following sentence: I will impose court costs. The
fine -- I will impose a fine of $3,000 to operate as
a civil judgment on behalf of the three
grandchildren.
MS. ZIMMERMAN: There's seven grandchildren.
Steven has seven kids. He's got two with Stacie,
he's got two by another lady, and then Stacie has

6
7

sentence of 12 years comprised of a fixed period of
incarceration of 6 years followed by an

8
9
10
11
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indeterminate period of 6 years. I think that sends
- is more than fair. I think a lesser sentence
would depreciate the seriousness of the offense. I
think it sends a poor message to the community to
have a lesser sentence, and, at the same time, it
takes into account those mitigating factors that we
just discussed.
I will have the judgment prepared today.
You will have 42 days from the file stamp from
within which to appeal any of those matters that

21
22
23
24
25

have not been waived pursuant to the plea agreement.
I have to inform you, if you cannot afford the cost
of an appeal, you may proceed in forma pauperis.
There's no bail in this case to be exonerated. I
will have the parties return the presentence
investigation reports.
Anything else in this matter?
MR. CALBO: No, sir.

80
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1
THE BAILIFF: Your Honor, for the record,
2 there was 125 days credit.
3
THE COURT: And I will give credit for time
4 served.
5
Thank you, Mr. Bailiff.
6
7
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(Recess.)
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